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Case No. 88-09004
Chapter 11
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JOHN J. McQUI LLAN
Attorney for Exam ner
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Staff Attorney

MEMORANDUM OPI NI ON ON APPLI CATI ON FOR COVPENSATI ON
BY ATTORNEY FOR EXAM NER

On February 27, 1989, the law firm of Learman, Peters
Sar ow

& McQuillan, filed an application for allowance of conpensation and
rei mbursenment of expenses incurred as attorney for the exam ner,

Randal | L. Frank. At the hearing on the application, the Court
deni ed

t he application on the grounds that there is no provision in the
Bankruptcy Code all owi ng conpensati on for professionals retained by

exam ner. For the reasons which follow the Court now sua sponte,

reconsiders its earlier decision

On January 7, 1988, Theodore and Lucille Tarkowski filed



their voluntary petition for relief under Chapter 11 of the Bankrupt

Code. Thereafter, pursuant to 11 U.S.C. 81104(b), upon the notion
or

an unsecured creditor, the Court entered an order appointing
Randal | *

L. Frank (the person selected by the United States trustee) to be
exam ner. The order, entered on July 14, 1988, was entitled "Order
Appoi nting Exam ner to I nvestigate Affairs of Debtors. However, the
| ast sentence of the two-page order added somet hing which was not
denoted in its title. The last sentence stated: "IT IS FURTHER
ORDERED AND ADJUDGED t hat the Exam ner may enpl oy Learman, Peters,
Sarow & McQuillan as attorneys to assist in the performance of his

duties.™ The order was approved as to form and content by the
United

States trustee and by Learman, Peters, Sarow & MQillan, who
drafted

it. No application for such appointnment appears in the file nor
does

an affidavit of disinterestedness.! The law firmthen provided
services to, and incurred expenses for, the exam ner for which it
sought $928. 00 conpensati on and $24. 60 rei mbursenent.

At the hearing on the application, held on April 13, 1989,

we noted that the section enpowering a court to authorize a
bankr upt cy

The om ssion is perhaps understandabl e since Bankruptcy
Rul e 2014(a) requires the filing of such documents only for
appoi nt nent of professionals under 8327 or 81103 of the
Bankruptcy Code. For reasons stated infra, an attorney for an
exam ner i s not appointed pursuant to either statute.



estate to pay professionals, 11 U S.C. 8330, limts its application
to

an "award to a trustee, to an exam ner, to a professional person

enpl oyed under 8327 or 81103 of this title, or to the debtor's

attorney . " The applicant was not the exam ner hinself, but
was

a professional person enployed by the exam ner. However, 8327
speaks

about the trustee's enpl oynent of a professional person and nowhere

refers to the right of an examner to obtain professiona
assi stance.

Simlarly, 81103 refers to the right of an official creditors,
conmttee to hire professionals; it does not provide for the

appoi ntment of professionals to assist an exam ner. For this
reason,

it appears that a court is without statutory authority to award
conpensation from a bankruptcy estate to a person enployed as an

exam ner's attorney, accountant or other professional. See 5
Collier

on Bankruptcy, 11104.04[2] (15th ed. 1989); In re Tighe Mercantile,

Inc., 62 B.R 995, 15 C.B.C.2d 85 (Bankr. S.D. Cal. 1986). For that
reason we denied the applicant the award it sought. As Collier
expl ai ns:

Section 1104(c) provides for the appointnent of a

di sinterested person as exam ner pursuant to an
order for the appointnment of an exam ner under
section 1104(b). As has previously been noted, the
term "di sinterested person has been defined in
section 101 and the term "person” includes

i ndi vi dual s, partnerships and corporations

Since there are no other provisions of the Code



speci fying additional standards for eligibility for
exam ners, partnerships as well as individuals and
corporations, are eligible for appointnments.

Not only are partnerships eligible as appoi nt nent
for examners in chapter 11 cases, but it can be
argued that partnerships, as well as corporations,
may have an advantage with respect to their
capacity to serve as exam ners in |arge
reorgani zati on cases. Wiile the United States
trustee is free to appoint an individual as

exam ner in any case where such appointnent is
necessary, consideration should be given to the
fact that the Code does not provide any authority
for retention by the exam ner for professional
persons to assist in the investigation. Anong the
i kel y candi dates would be law firns and accounting

firms. If the court appoints an accounting firm
and does not authorize retention of counsel, such
firmw |l be handi capped if the investigation

requi res the exani ner to subpoena wi tnesses and

exam ne persons, including officers and directors

of the debtor, corporation, who have know edge of

the debtor's affairs. |If the exam ner nust act as

a self-sufficient unit, it would seemlikely that

the United States trustee should consider the

appoi ntnent of a law firmas examner if an

i n-depth investigation is required.

Al t hough we believe there is a strong |ikelihood that we
never recogni zed that the | ast sentence of the order appointing the
exam ner al so authorized the appointnment of an attorney to assist”
hi m upon reconsi deration, we recogni ze the unfairness of the result
we mandated |last April. To have, on the one hand, signed (even
unwi ttingly) an order authorizing the applicant's appoi ntment and on
the other, denied it conpensation for the services it ultimtely
performed, is sinply unfair. Although it does appear that Tighe and

the comment in Colliers are correct--there is no statutory basis for

aut hori zi ng the appointnment of a professional to assist an



exam ner--the hearing on conpensation was not the appropriate tine
to

first raise the issue. Therefore, we reconsider our previous ruling
and hol d that 8105 of the Bankruptcy Code enpowers us, on the unique

facts of this case? to permit the estate to pay the applicant its
f ees

and expenses. Cf. Tighe, 62 B.R at 1000.
Finally, as we stated in the | ast hearing, the fees and the
expenses sought are reasonable in anmobunt and, but for the technical

| egal issue noted, should be allowed. For this reason, an order
wi ||

ent er contenporaneously herewith authorizing the estate to pay
conpensation of $928.00 to Learman, Peters, Sarow & McQuillan and to

rei mburse it expenses in the anount of $24.60.

Dat ed: August 25, 19809.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge

°2Nei ther the United States trustee nor any arty in
interest objected to the application for conpensation. The
United States trustee expressly entered his approval as to
form and content of the order in which the |law firm was
"appoi nt ed".



